AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§655.76

(¢c) In the event that the WHD Ad-
ministrator assesses back wages for
wage violation(s) of §655.22(e), (g), or (j)
based upon a PWD obtained by the Ad-
ministrator from OFLC during the in-
vestigation and the administrative law
judge determines that the Administra-
tor’s request was not warranted, the
administrative law judge shall remand
the matter to the Administrator for
further proceedings on the Administra-
tor’s determination. If there is no such
determination and remand by the ad-
ministrative law judge, the administra-
tive law judge shall accept as final and
accurate the wage determination ob-
tained from OFLC or, in the event the
employer filed a timely appeal under
§6565.11, the final wage determination
resulting from that process. Under no
circumstances shall the administrative
law judge determine the validity of the
wage determination or require submis-
sion into evidence or disclosure of
source data or the names of establish-
ments contacted in developing the sur-
vey which is the basis for the PWD.

(d) The administrative law judge
shall not render determinations as to
the legality of a regulatory provision
or the constitutionality of a statutory
provision.

(e) The decision shall be served on all
parties in person or by certified or reg-
ular mail.

§655.76 Appeal of administrative law
judge decision.

(a) The WHD Administrator or an
employer desiring review of the deci-
sion and order of an administrative law
judge, including judicial review, shall
petition the Department’s Administra-
tive Review Board (Board) to review
the decision and order. To be effective,
such petition shall be received by the
Board within 30 calendar days of the
date of the decision and order. Copies
of the petition shall be served on all
parties and on the administrative law
judge.

(b) No particular form is prescribed
for any petition for the Board’s review
permitted by this subpart. However,
any such petition shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the administrative law judge deci-
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sion and order giving rise to such peti-
tion;

(4) State the specific reason or rea-
sons why the party petitioning for re-
view believes such decision and order
are in error;

(5) Be signed by the party filing the
petition or by an authorized represent-
ative of such party;

(6) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto; and

(7) Attach copies of the administra-
tive law judge’s decision and order, and
any other record documents which
would assist the Board in determining
whether review is warranted.

(c) Whenever the Board determines to
review the decision and order of an ad-
ministrative law judge, a notice of the
Board’s determination shall be served
upon the administrative law judge,
upon the Office of Administrative Law
Judges, and upon all parties to the pro-
ceeding within 30 calendar days after
the Board’s receipt of the petition for
review. If the Board determines that it
will review the decision and order, the
order shall be inoperative unless and
until the Board issues an order affirm-
ing the decision and order.

(d) Upon receipt of the Board’s no-
tice, the Office of Administrative Law
Judges shall within 15 calendar days
forward the complete hearing record to
the Board.

(e) The Board’s notice shall specify:

(1) The issue or issues to be reviewed;

(2) The form in which submissions
shall be made by the parties (e.g.,
briefs); and

(3) The time within which such sub-
missions shall be made.

(f) All documents submitted to the
Board shall be filed with the Adminis-
trative Review Board, U.S. Department
of Labor, 200 Constitution Avenue,
NW., Room S-5220, Washington, DC
20210. An original and two copies of all
documents shall be filed. Documents
are not deemed filed with the Board
until actually received by the Board.
All documents, including documents
filed by mail, shall be received by the
Board either on or before the due date.

(g) Copies of all documents filed with
the Board shall be served upon all
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other parties involved
ceeding.

(h) The Board’s final decision shall be
served upon all parties and the admin-

istrative law judge.

§655.80 Notice to OFLC and DHS.

(a) The WHD Administrator shall, as
appropriate, notify DHS and OFLC of
the final determination of a violation
and recommend that DHS not approve
petitions filed by an employer. The Ad-
ministrator’s notification will address
the type of violation committed by the
employer and the appropriate statu-
tory period for disqualification of the
employer from approval of petitions.

(b) The Administrator shall notify
DHS and OFLC upon the earliest of the
following events:

(1) Where the Administrator deter-
mines that there is a basis for a finding
of violation by an employer, and no
timely request for hearing is made; or

(2) Where, after a hearing, the admin-
istrative law judge issues a decision
and order finding a violation by an em-
ployer, and no timely petition for re-
view is filed with the Department’s Ad-
ministrative Review Board (Board); or

(3) Where a timely petition for review
is filed from an administrative law
judge’s decision finding a violation and
the Board either declines within 30
days to entertain the appeal, or re-
views and affirms the administrative
law judge’s determination; or

(4) Where the administrative law
judge finds that there was no violation
by an employer, and the Board, upon
review, issues a decision holding that a
violation was committed by an em-
ployer.

in the pro-

Subpart B—Labor Certification
Process for Temporary Agri-
cultural Employment in the
United States (H-2A Workers)

SOURCE: 73 FR 77207, Dec. 18, 2008, unless
otherwise noted.

§655.90 Purpose and scope of subpart
B.

This subpart sets out the procedures
established by the Secretary of the
United States Department of Labor
(the Secretary) to acquire information

§655.93

sufficient to make factual determina-
tions of:

(a) Whether there are sufficient able,
willing, and qualified U.S. workers
available to perform the temporary and
seasonal agricultural employment for
which an employer desires to import
nonimmigrant foreign workers (H-2A
workers); and

(b) Whether the employment of H-2A
workers will adversely affect the wages
and working conditions of workers in
the U.S. similarly employed.

§655.92 Authority of ETA-OFLC.

Temporary agricultural labor certifi-
cation determinations are made by the
Administrator, Office of Foreign Labor
Certification (OFLC) in the Depart-
ment of Labor’s (the Department or
DOL) Employment & Training Admin-
istration (ETA), who, in turn, may del-
egate this responsibility to a des-
ignated staff member; e.g., a Certifying
Officer (CO).

§655.93 Special procedures.

(a) Systematic process. This subpart
provides procedures for the processing
of applications from agricultural em-
ployers and associations of employers
for the certification of employment of
nonimmigrant workers in agricultural
employment.

(b) Establishment of special procedures.
To provide for a limited degree of flexi-
bility in carrying out the Secretary’s
responsibilities under the Immigration
and Nationality Act (INA), while not
deviating from statutory requirements,
the Administrator, OFLC has the au-
thority to establish or to devise, con-
tinue, revise, or revoke special proce-
dures in the form of variances for proc-
essing certain H-2A applications when
employers can demonstrate upon writ-
ten application to the Administrator,
OFLC that special procedures are nec-
essary. These include special proce-
dures in effect for the handling of ap-
plications for sheepherders in the West-
ern States (and adaptation of such pro-
cedures to occupations in the range
production of other livestock), and for
custom combine crews. In a like man-
ner, for work in occupations character-
ized by other than a reasonably regular
workday or workweek, such as the
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